THE ATTORNEY GENERAL
OF TEXAS

AUSTIN 11, TEXAS
PRICE DANIEL

ATTORNEY GENERAL

February 12, 1949.

Hon. Robert S, Calvert Opinion No, V-T769.

Com?troller of Public Accounts
Austin, Texas | Re: Existencs and re-

lesse of inheritance
tax lien under sub-
mitted facts.

Dear Sir:

You have requested the opinion of the Attor- -
ney General as to questions raised by Mr, Jack W. Frost,
Independent Executor of the Estate of Fred W, Frost,
deceased., The facts rorming the basis of the Execu--
tor's questions sre stated in his letter which you have
attached to your request together with a copy of a War~
ranty Deéd from the Estete of L. J, Hart, deceased, to
Fred W, Frost; said Warranty Deed is deted February 10,
1939 and signed by Katherine Hart Edson, Independent
Executrix of the Estate of L. J. Hart.

We quote from Mr, Jack W, Frost's lettert

"Prior to his death, L. J. Hart owned
a part of Lots Nos. 4 and 5 in Block No. 1,
nev City Block 401, within the corporate
l1imits of the City of San Antonio., . . .

"Mr. Hart died on July B, 1938, testate;

L ] [ ]

_ "His will gives sll his property of
vhatever kind and character to his daughter
Katherino Hart Fdson, and appoints her In~

- dependent Executrix,

"The 1nwento#§ in the Estate of L, J.
Hart wvee filed on July 3, 1939. . . « Among
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others, it lists the property in question
at a value of $7,000,00; and the totel val-
ue of sll property is listed as $623,241.35.
The 1ist of cleims filed, a part of the in-
ventory, lists two notes to Fred W, Froat,

one for $21,205.54 and one for $4,170.90.

"Subsequently, . . . the County Judge
s+ + o entered his ordsr which was approved
by the State Comptroller, fixing the inher-
itance tax on this Estate. This order . .
. 8hows an appralsed market value of $32,=-
999,20, a statutory exemption of $25,000,00
and a2 net taxabls value of $7,999.20, The
tax fixed 1s $79.99, . . . It will be as-
sumed that it has not been paid. .

"Onder date of Februery 10, 1939,

Katherine Hart Edson conveyed certaln prop-

erties in the City of San Antonio to Fred
W, Frost, among which is an undivided one-
half interest In a part of Lots 4 and 5 in
said new City Block 401, particularly de-
soribed in said Desd. The Deed recites
'Ten Dollars and other valusble considera-
tion' pald by Fred W. Frost and the cancel-
letion end delivery to said Estete by Fred
W. Frost of a note for $16,000.00, executed
by L. J. Hart., . , . My files indicate that
the interest on thls note was delinquent
and thet the former note to which reference
i8 mads in the inventory was probably made
for delinquent interest, The conveyance was

- obviously made in cancellation of one of

the items odf indebtoduess as listed in the

- inventory and 1list of claims,

Lij

"I have made the Inheritance Tax Re-
turns  in the Bstate of Fred W, Frost and
have paid the full amount of the lnherit~
ance tax due, . . « The undivided one-half
interest in the lots mentioned above was
1isted in the inventory and in the Inherit-
ance Tax Return.
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"I have £01d this undivided one-half
interest to Mr, Terrell Bartlett, . . . and
his attorney has mede s requirement that
the apparent inheritance tax lien agalinst
the Estate of L., J. Hart, deceased, be re~
leased.

" Mr, Frost then states that he is of the opin-
-ion "that the Executor of the L, J. Hart Estate has the
“right to transfer snd convey this property in settle-
ment of debts of the Estate and that, therefore, any ap-
- parent lien should be released by the Comptroller, If
~ this wvere not so, no Estate, regardless of silze, which
hed more debts than cash on hand, could ever be sold,

o Article 7133, V., C. S,, provides for a lien
'-y;oliecure the payment of inheritance taxes and reads as
ollows:

"A 1ien shall exist on all property
subject to taxation under this law to se-
oure the psyment of all taxes, penalties
and costs provided for in this chapter.
All persons scquiring any portion of said
property shall be charged with notice of
the existence of a2ll such unpald taxes,
penslties and costs, and of the lien se-
curing their psyment, whioh may be en-
forced 1n any Bult brought for the colleg-
tion of said taxes, penalties and costa.’

Article T131, V. C, S,, prescribes the method
of fixing the tax, provides that notice of the deter-
mination of the amount of the tax shall be given to the
executor, administrator or trustee, and to the person
to whom or for whosg use the property passes, and fur-

- ther provides that "said tax shall bs a lien upon naoh
property from the death of the decedent until pald.

Articlel 7134, V. C. 80, prﬁvidea for forecio=-
. sure of said lien.

| Inheritance taxes being "privilege taxes”
levied upon the right of succession to property of a
- decedent, Stete v, Hogg, 123 T. 568, 72 W. (24) 593,
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a fortiorl some bheneficlal interest of the decedent must
be succeeded to before any tax can accrue. Nevertheless,
the lien provided by Article 7133 is not specifically
1imited to the pronerty which is eventually received {rom
the decedent but existe by the terms of Artiocle '[,13? [+

roperty subject to taxat der t av., Bm-
phasis added.

The Supreme Court of Washington has held that
the state's lien for payment of inheritance taxes wvas
not lo8t on realty sold by an executor to pay the ex-
penses of administrstion and claims agsinst the estate.

éa Re %%edx's Estate, 61 Pac, (2d4) 998. The Washing-
on statute is similer in many respects to our statute,
providing in part as followa:

"Al1l property . . . which shall pass
by wil1l . . . shall be subject to a tax as
provided . . . after payment of all dedbts
due by the decedent at the time of his
death . . . The inheritance tax shall be
and remain a lien on sugh eastate from the
death of the decedent until paild.

The Washington statute had bé?n construed (as has our
statute, 3tate !f Hogge, supra) as being a tax ugon the
right of suecession raﬁhar than an estate tax, R
Corbin's Estate, 107 Wash, 424, 181 Pac. 910; ang Ig
vas contended that since the tsx was only upon proper-
ty passing to beneflelaries, the lien of the tax was
likewinse limited. The court was of the opinion that
this conclusion was preocluded by the reasoning in In
Re Sngﬁgeg%'s Estate, 122 Wash, 648, 211 P, 734, vhich
eld t fodersl estate tax was not a deduetible
expense because the statute did not specifically make
it so. This result, said the court, was based on the
pover of the Legislature to declare, for purposes of
the tax, what shall be deemed to have been received by
those succeeding to the property, and to reguire the

successor to pay a tax on that part which was never re-
ceived but wos devoted to other uses, The court saild:

 "Now if the Legislature may require,
as a condltion to the Buccession, thst
the beneficiaries pay a tax on that por-
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+

tion of the estate which does not paas
but 18 consumed by chargeeble expense, it
mey, upon the ssme consideration, provide
that, notwlthstasnding the allowance of
certain deductible expenses in the compu-
tation of the tex, the amount of the tax
when ascertainsd shall be a llen on the
vhole of the estate.’

The court then added that there was no question in view
. of the plain language of the statute above quoted that
the Legislature had declared the lien to¢ exist upon the
wvhole of the estste.

In Walker v. Mann, 143 S.W. (24) 152, error
refused, the Court of Civil Appeals for the Third Su-
“preme Judiclial District of Texas held that the amount
pald a8 Federsl Estate taxes was not an suthorized de~
dquetion in determining the amount of inheritance taxes
due under our statute. Thus in this state we have a
- similar predicate and the ressoning of the Supreme
Court of Wsshington is spplicsble here. The Legisla-
‘ture having required ss s conditlon to succession that
the tax may have to be pald on & portion of property
never received, the question is whether, upon the Same
conslderation, it has seen fit to secure the recelipt
of this amount by a lien upon such property. We are
of the opinion that it has done so.

Article 7133 provides thet the llen shall ex-
ist on gll property subject to taxation ynder this law
. o The property subject to taxation under the law
13, by the terms of Article 7117, V. C. S., "All proper-

ty within the jurisdictlion of this 3tate . . . and any
interest therein, including property paaaing under a
general power of appolntment exercised by the decedent
by will, including the proceeds of life insurance to the
extent, ete., . . . which shall pasa sbsolutely or in
trust by will, or by the laws of descent and distribu-
tion . . . Or by deed, grant, sale or gift made or in-
tended to take effect in possesslon and, enjoyment after
the death of the grantor or donor . . .

Whénever property is transferred by sny of
these enumerated methods the tax is imposed even though
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the property is othsrwise disposad of as where a oom~
tested will is probated bg virtue of compromise agrog-

went, crggg V. ﬁn%gg, 162 S.W. {(2d4) 117, error refused,
andl even where 6 devise was hade pursuant to a cone-
tragt géth the decedent, Sheppard v, Desmond, 169 3.V,
2d4) T8o.

The property here involved passed by the will
of L, J, Hart to his daughter, was subject to tazx under
the plain terms of Article 7117, and therefore ths lien
attached thepeto, Article 7131 declares that this lien

- shall exist "from the death of the decedent until paid,
This being the mandate of the statute, only payment cen
extinguish the 1llen, and you are without authority to
issue the relesse sought. ‘

SUMMARY

The Statels lien to securs paymsnt of
inheritsnce taxes attached to the property
passing by will at the death of the testa~
tor and persisted despite conveyance by ex-
ecutor to satisfy claims sgainst the estate.
Only payment can extinguish the lien, and

. the Comptroller has no authority to release
the same, Articles T117, T1i3L, 7133, 7134,
géac. S. In Re Kennedy's Estete, 61 P. (Ed)
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ATTORNEY GENERAL OF TEXAS

. . ‘M ,.7'

Byisjtﬂb4£4bdhﬁﬂ__ Cji&ibéZI

ST , . . Mrg, Marietta Creel
MCtawbsbh Asglistent

APPROVED

L3 ASSISTANT
ATYORNEY GENERAL



